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An independent offce working to
ensure fair practices at the Workers
Compensation Board of anitoba
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essage from the
Fair Practices Advocate
Whether a relatively minor error or a signifcant misapplication of policy, the impact
of unfair practice on an individual injured worker or employer can be immeasurable.
For almost 30 years, the offce of Fair Practices Advocate has worked with the WCB of
anitoba to identify unfair practices and ameliorate their impact to the extent possible.
Since the offce made its frst recommendations for service improvements, we have seen that as the WC of Manitoba
had made changes to its operations, we have received fewer complaints about unfair practices. It is not surprising,
then, that in 2017, the 352 issues resolved by the Fair Practices Advocate was a decrease of 16% compared to 419 issues
resolved in 2016.
In terms of the categories of issues resolved, the number of information queries and disagreements with decisions
were relatively stable compared to 2016. However the number of timeliness issues dropped by 51% compared to 2016
(55 vs. 27) and the number of communication/service issues dropped from 128 in 2016 to 95 in 2017, a 26% decrease.
This is good news: it means that improvements to processes are leading to improved customer service.
However, the importance of the offce remains. An area where it is invaluable to have the Fair Practices Advocate is
in the identifcation of systemic issues or new or evolving issues. An example of this is the adjudication of
psychological injuries. I have made several recommendations for improving the overall
approach to the adjudication of psychological injury claims. I acknowledge
this is a complex and challenging area of work but I am optimistic
that systemic improvements will be made so these claims are
consistently fairly and effciently adjudicated.
On a personal note, I am retiring from the position of the Fair
Practices Advocate. It has been a privilege to be an advocate
for fair process here at the WC of Manitoba since I was hired
in late 2010 and I feel fortunate to be ending my working career
at the WC . I wish to thank all the directors and managers who
supported the work of the offce by considering my fair practice
concerns with an open mind. Most of all, I wish to thank the Fair
Practices Representative, Sandra Payette, for her unfagging
dedication to the offce and to injured workers and employers.
I could not have done the job without her.

Deana Martz
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Overview
The Fair Practices

The Fair Practices Advocate:

Advocate (FPA) is

•

the organizational
ombudsman for the
Workers Compensation
oard of Manitoba.

•
•

listens to the concerns raised by injured workers, their dependents,
and employers
pursues the resolution of issues
identifes recurring fair practices issues and reports them to the WC .

Three main principles guide the work of the Fair
Practices Advocate:
•
•
•

The

eaning Of Fairness
Although only four

At the offce of the Fair

letters long, the

Practices Advocate, when we

word “fair” has many

consider whether a decision

meanings and nuances.

or action is fair, we consider

When we think of
fairness in our personal
lives, we often use

•

The process – was there a
thorough investigation of the
facts; are the facts upon which a
decision was based documented
on the claim fle; was the decisionmaker impartial and open-minded;
and did the decision-maker
appropriately exercise discretion?

•

The decision – is the decision
supported by the facts; are there
clear reasons for a decision;
is the decision in accord with
legislation, policies, guidelines and

we mean “fortunate.”
An event that has
a negative impact
on our life is indeed
unfortunate or not
“fair,” in that sense
of the word.
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acknowledged practices; does
the decision demonstrate that
the decision-maker considered
all the facts and issues; and,
does the decision explain why
the decision-maker reached
that particular decision?

many factors, including:

the term “fair” when

4

Impartiality – The Fair Practices Advocate reviews all issues impartially and
makes recommendations that promote fair practice.
Confdentiality – All inquiries received by the Fair Practices Advocate are
confdential, unless an intervention is requested.
Independence – The Fair Practices Advocate serves injured workers,
employers, and the WC , but works independently in the interest of fairness.

•

The communication – was the
injured worker or employer
treated with respect and
courtesy; was the WC staff
person willing to listen;
were phone calls returned
and were questions fully
answered?

After a thorough investigation
of the process followed, we
then determine whether a WC
decision or action was “fair.”

Differences in

andates

Fair Practices Advocate, Review Office,

We investigate
fairness on
your behalf.

Appeal Commission
The Fair Practices Advocate and the appeal mandates of the Review Offce and
Appeal Commission complement rather than duplicate one another. This is
refected in two differences in their respective mandates:

Range of Issues
Many of the issues brought to the Fair Practices Advocate lie outside of appeal
mandates, such as the timeliness of adjudication and processing of benefts, courtesy
and communication, and the need for apology when things have gone wrong.

Authority to Make Recommendations vs. Changing
Decisions
The Review Offce and the Appeal Commission each have the authority to
change a decision if they conclude that the weight of the evidence, based on a
balance of probabilities, does not support the original decision made by a WC
adjudicator or case manager.
The Fair Practices Advocate’s mandate is narrower: it is restricted to making
recommendations for change.

Recommendations to change decisions are made only if the decision or action of the
WC

is determined to be:

• clearly wrong – a decision that clearly departs from policy, process or procedure, or
• clearly unreasonable – a decision where there is no obvious relationship to the facts, that results from a refusal to
exercise discretion where the facts call for its exercise, that cannot be rationally explained, or that is inconsistent
with other decisions with similar circumstances.
This is a more stringent test than would be applied to the same issues through the appeals process.
The Fair Practices Advocate can also recommend further investigation if there is a lack of relevant information, or if there
is contradictory information that has not been clarifed.
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The Fair Practices
Advocate Resolution Process
When we receive
complaints or
inquiries, we
typically use
the following
process to seek
resolution of
issues:

6
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1. If a caller has not already done so,
we encourage the caller, where
appropriate, to address the issue
with the WC staff person most
directly responsible for the issue.
2. If the issue is left with the Fair
Practices Advocate, we assess it
to determine if there is a fairness
issue to be addressed. Depending
on the issue, we may consider the
following questions to make
this determination:
•

Is there an issue of timeliness that
can be addressed?

•

Is there a communication issue
that needs to be resolved?

•

Does the caller require more
information to understand WC
processes and policies?

•

Was the claim investigated
adequately?

•

Did the caller have an opportunity
to make their case and be heard
by the decision-maker?

•

Is there a reasonable and logical
connection between the facts of
the case and the decision reached?

•

Was the rationale for the decision
clearly explained?

•

Is the decision consistent with
WC legislation and policy?

•

If a mistake was made, was it
acknowledged and, when possible,
corrected?

•

Did the WC respond fairly and
respectfully if the caller felt poorly
treated?

3. If the Fair Practices Advocate
determines that no fairness issue is
involved, we will explain this to the
caller.
4. If there is a fairness issue that
requires further investigation or
action, the Advocate contacts
WC management to discuss
steps to resolve the issue. If the
issue remains unaddressed, the
Advocate will approach senior
management to discuss options
for resolution.
5. The Fair Practices Advocate
contacts the caller with the results.
Depending on the circumstances,
results might include a change
in decision, further investigation,
an apology, or the clarifcation of
reasons for a decision.

Fair Practices
Advocate Issues
Injured workers and employers contact the Fair Practices Offce with a variety
of concerns and issues. In 2017, 352 issues were raised.

TOTAL NU BER OF ISSUES RAISED 2013 - 2017
2013

430

2014

414

2015

438

2016

419

2017

352

For reporting purposes, we group the issues
into four general categories:
1. Information
2. Disagreement with Decisions
3. Communication/Service
4. Timeliness

On pages 8 through 11 of the report, we provide examples
to illustrate typical issues raised with the FPA in 2017. The
examples are actual inquiries received although they have
been chosen from the less complex inquiries in order to render
them as brief summaries. They have been edited to retain
confdentiality and to simplify the facts, yet accurately refect
the issues and FPO involvement. These examples show how the
FPA goes about identifying and addressing unfairness and the
impact the FPA can have on individual claims.
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Information
This category relates to requests for information about
any of the following three areas of concern:
•
•
•

Policies, procedures, and legislation – Callers request an explanation or confrmation of what they were told by WC
staff about the content or interpretation of WC policies and procedures or The Workers Compensation Act.
Status of claim – Callers want to know how some aspect of their claim is proceeding.
Referrals – Callers seek information or assistance that the Fair Practices Advocate cannot provide, but can be
provided by a different offce of the WC or by an external organization.

INFOR ATION ISSUES
2013

105

2014

124

2013 - 2017
2015

121

2016

96

2017

98

EXAMPLES OF THIS ISSUE
EXAMPLE 1
An injured worker was in a vocational
rehabilitation program that included
taking courses at an adult learning
centre. He stated he was under pressure
to increase the number of hours he
attended each day, but had resisted,
saying he could only tolerate two hours
of sitting at a time. His case manager
gave him the option of an early end to
the vocational rehabilitation program:
he would not have to increase his hours,
but the decision would have financial
consequences. The injured worker
called the FPO for advice. We told him
we could not give advice and the final
decision was his to make. We did talk
through the scenarios with him to
ensure he understood the consequences

8
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of the choices he had to make. Rather than
speculate, we encouraged him to focus
on the immediate issue of whether or not
he wanted to continue in the vocational
rehabilitation program. After a thorough
review of his situation, the injured worker
thanked us and felt more comfortable about
the decision he had to make.

EXAMPLE 2
An injured worker was unfamiliar with the
claims management process and had many
questions and concerns. She said she was
reluctant to speak to her case manager
because she believed her case manager
would trick her into saying something
that would be used as a basis for ending
her claim. We reviewed her claim with her

and explained how the case manager’s
actions demonstrated best practices for
managing a claim. We also explained the
overall case management process so that
as her claim moved forward she would
better understand the steps the case
manager was taking.

When we
consider
whether a
decision or
action is fair,
we consider
many factors.

Disagreement with Decisions
This category deals with disagreements with WCB decisions on claims or benefts. The Fair
Practices Advocate addresses this issue when either the decision is clearly wrong or clearly
unreasonable, or when the investigation has been insuffcient to support the decision.
In 2017, we received 132 disagreements with decisions. After we reviewed the complaints, we made recommendations
for further investigation or found the decision to be clearly wrong or unreasonable in approximately 17 per cent of the
complaints; we made no recommendations on the remaining 83 per cent.

DISAGREE ENT WITH DECISIONS 2013 - 2017
2013

175

2014

168

2015

166

2016

139

2017

132

EXAMPLES OF THIS ISSUE
EXAMPLE 1
A 16-year old worker on his first summer
job claimed he sustained an injury
working for landscaping company. He
thought he would get better, but when he
did not improve after 12 days, he sought
medical attention and filed a claim. The
adjudicator denied the claim due to the
delay” in seeking medical attention
which led her conclude she could not
confirm” that a workplace incident
occurred. Further, the adjudicator
suggested she required corroboration
of the worker s account of how he was
hurt. When we reviewed the claim we
recommended further investigation
because delay and lack of corroboration
in and of themselves are not reasons
to deny a claim. A decision must be
based on the facts of the particular
claim, which in our opinion had not been
sufficiently investigated. After further
investigation, the claim was accepted.

EXAMPLE 2
A worker was injured while doing a
seasonal job and required surgery. While
waiting for surgery, she found a job and
it paid more than her seasonal job. When
she enquired about the benefits she
might be entitled to during her six week
recovery from surgery when she would be
unable to work, she was told that because
her current job paid better, she was not
entitled to wage loss benefits during
recovery. As this decision was clearly
wrong, we recommended the decision be
changed with the result that the injured
worker received wage loss benefits during
her recovery period at her current rate
of pay.

EXAMPLE 3
An Injured worker claimed she could not
access bus service and requested taxi
fare to attend medical appointments.
Her case manager would only authorize
a mileage allowance on the basis that
the injured worker initially, but no
longer, had a car. We recommended the
decision be reconsidered with reference
to the actual wording of the medical aid
policy, in particular the phrases which
required the case manager to consider
the injured worker s medical functioning
level” and entitled the injured worker
to reimbursement of “actual reasonable
expenses.” After reconsideration, taxi
fare for specified appointments was
authorized.
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Communication/Service
Communication/Service issues relate to dissatisfaction with the service or communication
provided by WC staff.
Typical examples may include unclear communication, diffculty in contacting staff and in having calls returned, lack of
appropriate management of a case, or communication that the caller perceived as being disrespectful or unprofessional.

CO
2013

UNICATION/SERVICE ISSUES 2013 - 2017

105

2014

81

2015

110

2016

EXAMPLES OF THIS ISSUE
EXAMPLE 1
After an injured worker died due to an
occupational disease, his widow was
entitled to various benefits including
48 months of surviving spouse monthly
benefits. She called us when her monthly
“pension” cheque did not arrive in the
mail. After we reviewed the claim file,
we could see that when the monthly
payments began, she received no
written information about the benefit
or the term of the payments nor did
she receive notice that the benefits
were coming to an end. She says she
recalled being told it was a lifetime,
monthly pension. Indeed, she received
correspondence which referred to her
as receiving a “pension.” Then she said
when she called the case manager to ask

10
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where her cheque was, she was
treated in a cold, impersonal manner.
She told us all she wanted was notice,
an explanation and to be treated “a
little better.” While we could not change
how she had been treated, we did what
we could to make amends. We contacted
the sector manager and outlined how
the communication and customer
service issues led to the call to the
FPO. The sector manager called her
to apologize and then met with her
in her home to explain the benefits
she had received and answer any other
questions. The widow was left with a
much more positive impression of the
WC as a result.

128

2017

95

Timeliness

This category includes
complaints from injured workers
and employers who believe the

The range of issues addressed by the Fair Practices

WC

Advocate under this category includes delays in:
•
•
•
•
•

has taken longer than

acceptable to make decisions or
take actions on claims.

making initial decisions to accept or deny claims
issuing benefts after acceptance of a claim
obtaining medical opinions from WC ’s Healthcare department
decisions on medical aid, and
implementing a decision by the Review Offce or the Appeal Commission.

The 27 timeliness inquiries we responded to in 2017 ranged between 10 and 781 calendar days; 17 delays were between 10
and 100 days and 10 delays were more than 100 days.

TI ELINESS ISSUES 2013 - 2017
2013

47

2014

41

TH R AR MANY R ASONS WHY
D LAYS OCCUR. SOM OF TH
MOST COMMON R ASONS W SAW
IN 2017 INCLUD D:
• The need to make a decision or take
an action was not entered into the
system used to advise adjudicative
staff that a task needed to be
completed.
• Healthcare providers did not respond
to requests for medical reports in a
timely manner or did not respond at all.
• Case managers and adjudicators did
not respond to task prompts in a
timely manner.

2015

41

2016

OUR R SPONS TO TIM LIN SS
ISSU S D P NDS ON TH PARTICULAR
CIRCUMSTANC S OF A CLAIM AND IN
2017, TH FOLLOWING W R COMMON
R SPONS S:
• Alert managers to overdue tasks
or unreasonable lengths of time to
complete tasks.
• Refer managers to the service standards
outlined in WC policies, guidelines and
WC Case Management best practices.
• Prepare detailed summaries of claims
that demonstrate why there are delays
and make recommendations for resolving.

55

2017

27

EXAMPLE
The delay of 781 days involved an
injured worker who asked for a
retroactive review of his loss of earning
capacity and entitlement to partial
wage loss benefits for a period of
11 years. Gathering the information
needed to calculate the benefits and the
calculations of the benefits themselves
was time- consuming and complex.
Significant portions of the delay were
attributable to waiting to receive
medical reports and the time the case
manager took to gather information and
follow up on outstanding items.

• The length of time adjudicative
staff allow themselves to gather
information needed to make decisions;
for example, rather than follow up on
the receipt of a report in two weeks
they might wait four weeks.
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Write: Fair Practices Advocate
333 roadway, Winnipeg, M R3C 4W3
Phone: 204-954-4467 (Winnipeg)
Toll Free: 1-855-954-4321, ext. 4467
E-mail: fpo@wcb.mb.ca
www.fairpracticesoffcemb.ca

