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Collaboration:

Accountablity:

Innovation:

Compassion:

(the Fair Practices Representative) 

and I collaborate with WCB staff to 

ensure integrity and accountability, 

how we demonstrate and 

encourage compassion, and make 

recommendations for improvements, 

all the while maintaining our 

independence and advocating for fair 

process.

Deana Martz 

Fair Practices Advocate

their efforts to continually improve 

service.

These reporting requirements also 

demonstrate how the FPA contributes 

to the efforts of the WCB to fulfill its 

values. These values are:

Integrity:

We treat everyone fairly, honestly and 

respectfully. We fulfill our mission 

with openness and transparency.

We understand and care about the 

diverse needs of both our customers 

and our staff.

We aim to find new and better ways 

to provide service that is fast, easy, 

caring, right and clear. We continually 

seek to make our system more 

responsive, efficient and effective.

We are stewards of an important 

system and we are accountable to the 

public and our partners.

We strive to work together with each 

other and with our partners to serve 

our customers and achieve our vision.

The case studies presented in the 

annual reports over the years are 

examples of how Sandra Payette 

Message from the 
Fair Practices Advocate

This 2015 Annual Report marks 

the end of my fifth year as the Fair 

Practices Advocate (FPA) for the 

WCB of Manitoba. To begin writing 

this preface, I reviewed the work we 

did over the past year and the annual 

reports produced since beginning in 

this position. As I did so, I realized I 

had not commented previously on 

the FPA’s reporting requirements. 

The mandate of the FPA requires 

a quarterly summary of enquiries, 

investigations and resolutions 

be provided to the executive 

management committee of the 

WCB; a quarterly report to the 

WCB’s Board of Directors; and an 

annual report. I attend quarterly in 

front of the Board of Directors to 

present the reports, discuss issues 

and answer questions. Copies of the 

annual report are provided to 

the Board members. In addition, 

each member of Manitoba’s 

legislative assembly receives 

a copy. 

These reporting requirements 

are an opportunity for senior 

management, the Board of 

Directors and the government 

of Manitoba to become aware 

of the types of concerns 

employers and workers report 

to the FPA, as well as the trends 

and systemic issues we identify 

as we respond to queries and 

complaints. The FPA reports are 

a source of information used by 

senior management to monitor 
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The Fair Practices Advocate:

• listens to the concerns raised by injured workers, their dependents, and 

employers

• pursues the resolution of issues 

• identifies recurring fair practices issues and reports them to the WCB.

Three main principles guide the work of the Fair 

Practices Advocate:

• Impartiality – The Fair Practices Advocate reviews all issues impartially and 

makes recommendations that promote fair practice.

• Confidentiality – All inquiries received by the Fair Practices Advocate are 

confidential, unless an intervention is requested.

• Independence – The Fair Practices Advocate serves injured workers, 

employers, and the WCB, but works independently in the interest of fairness.

The Fair Practices 

Advocate (FPA) is 

the organizational 

ombudsman for the 

Workers Compensation 

Board of Manitoba.

Overview

Although only four 

letters long, the 

word “fair” has many 

meanings and nuances. 

When we think of 

fairness in our personal 

lives, we often use 

the term “fair” when 

we mean “fortunate.” 

An event that has 

a negative impact 

on our life is indeed 

unfortunate or not 

“fair,” in that sense of 

the word.

At the office of the Fair 

Practices Advocate, when 

we consider whether a 

decision or action is fair, 

we consider many factors, 

including:

• The process – was there a 

thorough investigation of the 

facts; are the facts upon which a 

decision was based documented 

on the claim file; was the decision-

maker impartial and open-minded; 

and did the decision-maker 

appropriately exercise discretion? 

• The decision – is the decision 

supported by the facts; are there 

clear reasons for a decision; is the 

decision in accord with legislation, 

The Meaning Of Fairness

policies, guidelines and 

acknowledged practices; does 

the decision demonstrate 

that the decision-maker 

considered all the facts and 

issues; and does the decision 

explain why the decision-

maker reached that particular 

decision?

• The communication – was the 

worker or employer treated 

with respect and courtesy; 

was the WCB staff person 

willing to listen; were phone 

calls returned and were 

questions fully answered?

After a thorough investigation 

of the process followed, we 

then determine whether a WCB 

decision or action was “fair.”
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We investigate 

fairness on 

your behalf.

Differences in Mandates

Fair Practices Advocate, Review Office, 

Appeal Commission

The Fair Practices Advocate and the appeal mandates of the Review Office and 

Appeal Commission complement rather than duplicate one another. This is 

reflected in two differences in their respective mandates:

Range of Issues

Many of the issues brought to the Fair Practices Advocate lie outside of appeal 

mandates, such as the timeliness of adjudication and processing of benefits, 

courtesy and communication, and the need for apology when things have gone 

wrong.

Authority to Make Recommendations vs. Changing 

Decisions

The Review Office and the Appeal Commission each have the authority to 

change a decision if they conclude that the weight of the evidence, based on a 

balance of probabilities, does not support the original decision made by a WCB 

adjudicator or case manager.

The Fair Practices Advocate’s mandate is narrower; it is restricted to making 

recommendations for change.

Recommendations to change decisions are made only if the decision or action of the 

WCB is determined to be:

•	 clearly	wrong	–	a decision that clearly departs from policy, process or procedure, or

•	 clearly	unreasonable	– a decision where there is no obvious relationship to the facts, that results from a refusal to 

exercise discretion where the facts call for its exercise, that cannot be rationally explained, or that is inconsistent 

with other decisions with similar circumstances.

This is a more stringent test than would be applied to the same issues through the appeals process.

The Fair Practices Advocate can also recommend further investigation if there is a lack of relevant information, or if there 

is contradictory information that has not been clarified.
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When we receive 

complaints or 

inquiries, we 

typically use 

the following 

process to seek 

resolution of 

issues:

The Fair Practices  
Advocate Resolution Process

1.		 If a caller has not already done so, 

we encourage the caller, where 

appropriate, to address the issue 

with the WCB staff person most 

directly responsible for the issue.

2.	 If the issue is left with the Fair 

Practices Advocate, we assess it 

to determine if there is a fairness 

issue to be addressed. Depending 

on the issue, we may consider the 

following questions to make 

this determination:

• Is there an issue of timeliness that 

can be addressed?

• Is there a communication issue 

that needs to be resolved?

• Does the caller require more 

information to understand WCB 

processes and policies?

• Was the claim investigated 

adequately?

• Did the caller have an opportunity 

to make their case and be heard 

by the decision-maker?

• Is there a reasonable and logical 

connection between the facts of 

the case and the decision reached?

• Was the rationale for the decision 

clearly explained?

• Is the decision consistent with 

WCB legislation and policy?

• If a mistake was made, was it 

acknowledged and, when possible, 

corrected?

•  Did the WCB respond fairly and 

respectfully if the caller felt poorly 

treated?

3.	 If the Fair Practices Advocate 

determines that no fairness issue is 

involved, we will explain this to the 

caller.

4. If there is a fairness issue that 

requires further investigation or 

action, the Advocate contacts 

WCB management to discuss 

steps to resolve the issue. If the 

issue remains unaddressed, the 

Advocate will approach senior 

management to discuss options 

for resolution.

5. The Fair Practices Advocate 

contacts the caller with the results. 

Depending on the circumstances, 

results might include a change 

in decision, further investigation, 

an apology, or the clarification of 

reasons for a decision.
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TOTAL NUMBER OF ISSUES RAISED 2011 - 2015

Fair Practices 
Advocate Issues

Injured workers and employers contact the Fair Practices Office with a variety 
of concerns and issues. In 2015, 438 issues were raised.

2011 486 2012 508 2013 430 2014 414 2015 438
For reporting purposes, we group the issues 

into four general categories:

1. Information

2. Disagreement with Decisions

3. Communication/Service

4. Timeliness

The four groups are described on the following pages, 
with examples of actual issues brought forward in the past year.
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INFORMATION ISSUES    2011 - 2015

Information
This category relates to requests for information about any of 
the following three areas of concern:

• Policies, procedures, and legislation – Callers request an explanation or 

confirmation of what they were told by WCB staff about the content or 

interpretation of WCB policies and procedures or The Workers Compensation Act.

• Status of claim – Callers want to know how some aspect of their claim is 

proceeding.

• Referrals – Callers seek information or assistance that the Fair Practices Office 

cannot provide, but can be provided by a different office of the WCB or by an 

external organization.

EXAMPLES OF THIS ISSUE

EXAMPLE 1

A claimant did not understand the 

decision-making process that led to 

his claim being denied. We explained 

to him that his type of injury could 

occur in many circumstances and his 

doctor had no basis for stating it was 

work-related other than that is what the 

claimant told him. Further, the medical 

test only confirmed the injury, it could 

give no indication where the incident 

occurred. Lastly, the real issue with 

accepting his claim was that he gave 

conflicting accounts of how the injury 

occurred that could not be reconciled. 

As a result, the adjudicator had decided 

there was not enough evidence to 

support his contention the injury was 

more likely than not to have occurred 

at work. As the FPO’s mandate does 

not extend to weighing evidence, we 

were unable to assist, other than giving 

an explanation of the decision-making 

process.

EXAMPLE 2

Many years after recovering from a 

work-related injury, a claimant asked if 

she could access her WCB annuity. As 

the claimant was not yet 55 and retired 

from the workforce, the annuity could not 

be paid out. When we explained this, she 

disclosed she had recently been laid off 

from a job and she believed she was having 

a recurrence of her compensable injury 

to the point she had decided she could 

no longer work. As it was obvious the 

claimant was in emotional and financial 

crisis, we provided direct emotional 

support and referrals to community 

resources. She did not know she could 

report her current symptoms to her case 

manager who would determine if she was 

eligible for further wage loss. We referred 

her to her case manager and we asked 

staff from the WCB’s internal crisis unit to 

call her to offer support.

EXAMPLE 3

An injured worker asked for assistance 

with negotiating a settlement with 

the WCB. He said once he received 

his “payout”, he wanted to return to 

school. We advised him the WCB did 

not pay out claims as he was describing 

and referred him to information about 

benefits available for work-related 

injuries. We encouraged him to contact 

his case manager with questions about 

the vocational rehabilitation process 

and eligibility for a permanent partial 

impairment award.

2011 158 2012 142 2013 105 2014 124 2015 121

When we consider 

whether a 

decision or action 

is fair, 

we consider 

many factors.
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Disagreement with Decisions
This category deals with disagreements with WCB decisions on claims or benefits. The Fair 
Practices Advocate addresses this issue when either the decision is clearly wrong or clearly 
unreasonable, or when the investigation has been insufficient to support the decision.

In 2015, we received 166 disagreements with decisions. After we reviewed the complaints, we made recommendations 

for further investigation or found the decision to be clearly wrong or unreasonable in approximately 17 per cent of the 

complaints; we made no recommendations on the remaining 83 per cent.

EXAMPLES OF THIS ISSUE

EXAMPLE 1

An injured worker worried he could 

not support himself during a lengthy 

recovery on his weekly benefit rate. 

When we reviewed his file, we could see 

the benefit rate for his first cheque was 

based on what he was earning when he 

was hurt, but the rate for subsequent 

cheques was one-third less. The average 

earnings policy had been applied: his 

benefit rate was based on his annual 

earnings converted to an average 

weekly amount. Seasonal lay-offs and 

a compassionate leave reduced this 

worker’s annual earnings and, as a result, 

his benefit rate.

We believed the average earnings policy 

was clear: this worker was entitled to 

be paid the higher rate for the first 12 

weeks of his claim before the policy 

was applied. However, in this industry, a 

practice had evolved to apply the policy 

before the 12-week mark, the rationale 

being these workers were subject to 

seasonal lay-offs so the amount they 

were earning when they were hurt was 

not guaranteed to continue. Paying them 

based on average annual earnings, it had 

been decided, best reflected their true loss 

of earning capacity.

Upon receipt of our written opinion and 

recommendations, Compensation Services 

reviewed the practice and our opinion 

prevailed. A directive was issued clarifying 

this aspect of the policy and the worker 

received an adjustment which restored his 

initial benefit rate.

EXAMPLE 2

The first case manager on the injured 

worker’s claim had twice made the 

decision to base the wage loss benefits 

on probable yearly earning capacity to 

reflect the claimant’s unique employment 

circumstances. When a new case manager 

took over the claim, she decided that 

average yearly earnings should have been 

used. The benefit rate was recalculated 

and applied retroactively creating a 

significant overpayment. Further, the 

case manager decided there was a 

reasonable expectation that the claimant 

would have known he was being overpaid 

so the overpayment was to be collected. 

Upon review of the file, we disagreed 

with the case manager’s assessment. 

This was a first-time claimant who 

was unfamiliar with WCB policies and 

procedures. We could see no evidence 

he had any idea how benefit rates were 

calculated. It was evident he thought 

he was entitled to receive what he was 

earning when he was injured and there 

was no evidence he had any idea he 

was being “overpaid.” In her decision 

letter, the case manager did not cite any 

evidence for concluding the claimant 

knew he was being overpaid. Our 

recommendation was accepted to write 

off the overpayment, relieving the injured 

worker of having to repay these benefits.

2011 158 2012 174 2013 175 2014 168 2015 166

DISAGREEMENT WITH DECISIONS 2011 - 2015
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EXAMPLES OF THIS ISSUE

EXAMPLE 1

An injured worker had been on a stable 

dose of an opioid medication for many 

years. With the introduction of the 

WCB’s opioid medication policy in 2011, 

her physician was asked to complete 

monthly reports on opioid medication 

usage. The WCB would not pay for 

the drugs until the reports had been 

received and reviewed to ensure her 

usage fell within the policy guidelines. 

The reports were often not received in 

a timely manner with the result that 

everyone was frustrated: the doctor 

who had to complete the reports each 

month even though there was nothing 

different to report; the doctor’s staff 

who had to take the calls and letters 

from WCB staff asking for the reports; 

the WCB staff who had to repeatedly 

call the doctor’s office to ask for the 

reports; the pharmacy staff who had to 

tell the claimant they had not received 

authorization and she had to pay for the 

medication herself and ask the WCB to 

reimburse her; and the claimant who felt 

caught in the middle.

By the time the injured worker contacted 

the FPA, she was extremely anxious. We 

reviewed the opioid policy and saw no 

requirement for monthly reports. We 

then contacted WCB medical advisors 

who reviewed the claim and were of 

the opinion that based on this worker’s 

stable dosage, reported lack of side 

effects and continued improvement in 

pain and function, the medication could 

be authorized for one year, provided 

the dose remained the same. Both the 

physician and injured worker received 

follow-up calls to explain the switch to 

an annual review.

EXAMPLE 2

Injured workers are entitled to receive a 

paper copy of their claim file. Claim files 

are electronic and when a request for 

a copy comes in, File Access staff print 

copies of all records in the claim and 

package the records in sections with a 

coloured sheet separating the various 

sections. One injured worker’s file 

copy was over 1,000 pages and he said 

he was unable to find the particular 

document he wanted. We contacted 

File Access to find out how to help 

this claimant. The supervisor invited 

the claimant to call her and she would 

walk him through the package to find 

the document he was looking for. The 

injured worker was both surprised and 

pleased with the personal attention.

Communication/Service
Communication/Service issues relate to dissatisfaction with the service or communication 

provided by WCB staff.

Typical examples may include unclear communication, difficulty in contacting staff and in having calls returned, lack of 

appropriate management of a case, or communication that the caller perceived as being disrespectful or unprofessional.

2011 111 2012 118 2013 105 2014 81 2015 110

COMMUNICATION/SERVICE ISSUES 2011 - 2015
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TIMELINES ISSUES 2011 - 2015

The range of issues addressed by the Fair Practices 

Advocate under this category includes delays in:

• making initial decisions to accept or deny claims
• issuing benefits after acceptance of a claim 
• obtaining medical opinions from WCB’s Healthcare department 
• decisions on medical aid, and 
• Implementing a decision by the Review Office or the Appeal Commission.

In previous years, we reported delays in two categories: Process Delays and 
Unadjudicated Claims. As of 2013, they are reported together as Timeliness. The 
total issues raised as process delays and unadjudicated claims for 2011 to 2012 
have been added together in order to provide a comparison to total Timeliness 
issues for 2013 through 2015.

EXAMPLE 1

An injured worker experienced a 

residue inhalation lung injury. When 

he called us five weeks later, his 

claim had been accepted but the 

adjudicator had paid him only one 

day’s wage loss benefits on the basis 

he had been exposed to the irritant for 

only one day. At the time of the injury, 

he had been hospitalized overnight 

and a week after the incident was 

still having difficulty, so he saw his 

doctor who gave him a note to be off 

work for one more week and referred 

him to a respiratory specialist. The 

adjudicator had his doctor’s report 

and note but said she would need to 

receive the specialist’s report before 

deciding if he would receive further 

wage loss. After reviewing the file, we 

noted he had inhaled a residue which 

likely would have remained in his 

EXAMPLES OF THIS ISSUE
lungs for more than one day. As he had 

medical evidence of ongoing difficulties, 

we recommended his wage loss be paid 

until at least the day indicated on the 

doctor’s note. The manager agreed and his 

wage loss was authorized. As it turned out, 

the specialist’s report was received at the 

same time and the injured worker was paid 

to date and his claim continued for several 

more weeks until he had recovered.

EXAMPLE 2

A claimant called the WCB three years 

after her initial recovery because she 

believed she had a recurrence of her 

compensable injury and was unable to 

work. Her case manager requested reports 

from the several doctors the claimant 

had seen. Within seven weeks all the 

medical reports had been received, and a 

WCB medical advisor had reviewed them 

and provided a written opinion that 

the claimant’s current condition was 

not a recurrence. The medical advisor 

noted there was one test still to be 

conducted, but in the meantime there 

was no reason for the claimant not to 

return to work. Considering the number 

of reports to be obtained, seven weeks 

was not unreasonable. However, rather 

than make a decision at that time, the 

case manager elected to wait on the 

results of the yet-to-be-conducted 

test. When the claimant called us, the 

test had been delayed indefinitely 

and she had been waiting 89 days for 

a decision on the recurrence. Within 

four days we had reviewed her file and 

recommended that a decision be made 

based on information already on file. 

Our recommendation was accepted, and 

by the time she got her decision, the 

claimant had waited a total of 103 days. 

While the decision was not in her favour, 

she did have her decision and could 

decide what next steps to take.

This category includes 

complaints from injured 

workers and employers 

who believe the WCB 

has taken longer than 

acceptable to make 

decisions or take 

actions on claims.

Timeliness

2011 59 2012 74 2013 47 2014 41 2015 41
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www.fairpracticesofficemb.ca

Phone: 204-954-4467 (Winnipeg) 
Toll Free: 1-855-954-4321 ext. 4467 
E-mail: fpo@wcb.mb.ca

Write: Fair Practices Advocate 
333 Broadway, Winnipeg, MB R3C 4W3
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